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CRIMINAL INVESTIGATION AMENDMENT BILL 2014 

Second Reading 

Resumed from 11 September. 

HON KATE DOUST (South Metropolitan — Deputy Leader of the Opposition) [4.06 pm]: The opposition 
will support the Criminal Investigation Amendment Bill 2014. It is not a contentious piece of legislation; in fact, 
the five clauses of the bill simply seek to remedy an error, if you like, that arose in a 2006 piece of legislation. 
Hopefully, it will fix the problem. I understand that the problem is that when a police officer arrests a person, 
they have to keep that person close to them while they process the charges. I do not know about anyone else in 
the chamber, but I like to watch American cop shows for a bit of therapy and relaxation. There is nothing like 
a good old murder to be cathartic! Quite often in those shows, police officers bring in the people they have 
caught and when they charge them, they plonk those people down in a seat next to them. When I see that, I think 
that is really stupid and wonder how the police officer will possibly manage that person if they become violent or 
they go off their head because they are on drugs or the police officer has to look at confidential documents or the 
person starts to wander around the police station. That is the type of provision that is currently in place. There is 
nothing to stop a person from doing that in a police station. I imagine that it makes life very difficult for the 
police officer who is trying to manage that individual and process whatever paperwork they have to process until 
they make a decision about whether the person will be released or will spend a night in custody. I understand that 
it is not just an issue for metropolitan police; it is a particularly difficult matter for police in the regions, where 
police are in even shorter supply to manage these individuals. It was explained to me during the briefing that it 
requires a significant amount of police work time to manage this situation. The hours are equivalent to the 
workload of 24 police officers, who could be utilised in other ways out on the front line of policing if they did 
not have to sit there and basically keep an eye on these people they have brought in. 

I am not sure whether the changes in the bill have arisen directly from an Assembly committee inquiry, but 
I know that the committee made a number of recommendations. The Community Development and 
Justice Standing Committee released the report called “In Safe Custody: Inquiry into Custodial Arrangements in 
Police Lock-ups” and made about 22 recommendations, and I understand that the government has agreed to 
about 14. 

Recommendation 11 of the committee’s report canvasses this matter with which we are dealing. It is 
a commonsense approach to fix a problem. It is about making life easier for police officers who are trying to do 
more than one thing at a time. These changes seek to clarify for those police officers the arrangements whereby, 
as the legislation states, an arrested person must be held in close custody or contact of the arresting officer unless 
it is “impracticable to do so”. These changes with which we are dealing today will provide some definition or 
clarification of what those words mean in this circumstance. I know that in health and safety legislation 
“practicable” is always quite a broad definition of what would or should happen. I imagine that in this context 
“impracticable” could also take on a variety of meanings. The terminology is ambiguous and contentious, and in 
some circumstances it has been difficult to manage. Hopefully, with the passage of this bill, the meaning of those 
terms will be clarified and it will be a much more practical process for police to work through. I imagine that if 
the police have arrested an individual in quite difficult circumstances, it would simply be easier to put them into 
another room, be that a cell or an interview room or somewhere else, while they get on with the processing 
component of the work. 

I do not know whether it was in the explanatory memorandum or somewhere else, but I read that sometimes the 
difficulty has been that an individual who has been required to stay in the police station for longer than a few 
hours may need to take a rest. The stories were about people dragging mattresses out into the main offices and 
creating clutter and a deterrent in the police station. As I said, it is not contentious but it fixes a problem and it 
will assist police officers. It may even assist with their own security when managing these individuals. It will 
certainly assist in the security of the environment of the police station. It will prevent individuals from having 
access to confidential information that might be lying around on people’s desks. It is an eminently sensible 
change. 

Sometimes these things are not picked until things have been in practice for quite some time. Back in 2006 when 
the first criminal investigation legislation went through, who would have thought that this matter would cause 
this much difficulty? We have to acknowledge the work of the Legislative Assembly committee to identify this 
issue and recommend to government that it needs to be rectified. It will certainly save police officers 
a substantial amount of time, assist with their own security in their workspaces and make it easier to process 
prisoners as they come in. 
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I say only those few words because it is not a contentious piece of legislation. The bill has only five clauses, two 
of which seek to amend other sections of the Criminal Investigation Act. On the surface, it appears to be 
a relatively simple change, but I am sure it is one that will provide significant change to the people in the 
workplace who have to manage these processes. With those few comments, the opposition is pleased to support 
this legislation. 

HON LYNN MacLAREN (South Metropolitan) [4.16 pm]: I would like to speak about the 
Criminal Investigation Amendment Bill 2014. It will be hard for me to say at the outset whether I will support or 
oppose the legislation. I start by thanking the Minister for Police for giving me a briefing and providing me with 
some follow-up answers to questions I asked. I also managed to get a tour of the big new lockup in the city. It 
was quite an extensive tour and I thank the officers who showed me through. 

On the face of it, echoing what Hon Kate Doust said, we could look at this bill and say that it is good and 
reasonable step forward. If we were thinking only about the central lockup in Perth, that would be true. But, 
unfortunately, in my investigations into this bill and the stakeholders that are relevant to it, I learned a bit more 
about diversity in Western Australia and how sometimes we should not take a one-size-fits-all approach. 
Sometimes a law might be all right for our best facilities in the city, but it may not be as good for our most 
remote facilities or for our most vulnerable people. I will provide a bit of information to the chamber in my 
comments on this bill. By the end of my comments, I should be able to work out whether it is significant enough 
to oppose this legislation. I must say that I am inclined to oppose this legislation. I look forward to hearing the 
Attorney General in his comments in reply. I will not take long to go through the highlights of the research. The 
Criminal Investigation Amendment Bill 2014 amends the Criminal Investigation Act 2006 to remove the 
requirement imposed by section 139(3) of that act for — 

An arrested suspect ... detained ... in the company of an officer and not in a lockup or other place of 
confinement, unless the circumstances make it impracticable to do so. 

The bill allows an arrested suspect to be detained “in custody”. An arrested suspect is someone who has not been 
charged and an ongoing investigation is taking place to determine whether to charge them. This would detain 
them in a much more formal process. However, as Hon Kate Doust and the minister who introduced the bill have 
flagged, it effectively frees up police officers to be out of the station by reducing the level of supervision of 
detainees. To that end I sought a briefing from the WA Police Union, and it too felt that this is a very good bill 
that deserves our support. The union’s comments are being weighed up in my mind. 

It must be noted that the supervision of arrested suspects will drop if the amendments are passed. That goes to 
the heart of the opposition to this change to our laws. The provisions of the act mean that an arrested suspect 
must be held in the close company of a police officer unless it is impracticable to do so. It is important to note 
that we are talking about a suspect who, as I said, is pending a charge being laid. It could very well be someone 
for whom no charge is laid. This person may have come to the attention of the police because of other events and 
may have no need to ever be detained. Those are the people whom I am concerned about. The amendment would 
allow police to place detainees in lockups. The police should not be given arbitrary powers to place suspects in 
confinement or lockups when they have not been charged with an offence. Locking up suspects without pressing 
a charge runs contrary to the notion of “innocent until proven guilty”. I want to paint a picture of what a lockup 
looks like. I am quoting from the report in safe custody by the Community Development and Justice Standing 
Committee. It states — 

Western Australia has approximately 125 lock‐ups with an average age of 45 years. ... the physical 
condition of police lock‐ups varies. Some are old, dirty and unfit for use while many others are 
functional but poorly designed. ... the Committee found that many lock‐ups in WA do not comply with 
the guidelines or with — 

Royal Commission into Aboriginal Deaths in Custody — 

recommendations, lacking vital items such as alarms and resuscitation equipment.  

Given Australia’s extremely poor record of deaths in custody, which has recently been reported in the media yet 
again, the highest level of care and observation must be provided to people in police custody. I certainly agree 
with that, and that is what stakeholders have been telling me. Before any move is made to place detainees in 
lockups, research should be undertaken into the standard of these lockups; this is an area of knowledge that is 
lacking. The Aboriginal Legal Service’s submission to the inquiry into custodial arrangements in police lockups 
stated that the most pressing issue is overcrowding and hygiene, particularly in police lockups across the Pilbara. 
Cell inhabitants must all share one toilet in the corner. An ALS WA lawyer provided an example of two clients 
who were held in the Halls Creek lockup in summer. She described the temperature inside the cell as “stifling 
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hot”, and reported that the two clients—an adult and a juvenile, both with health problems—were held in what 
looked like an outdoor cage with concrete floors and dirty mattresses on the ground. 

The Aboriginal Legal Service has provided comments specifically on the Criminal Investigation Amendment 
Bill 2014, and notes that the bill does not specify appropriate places of custody. It also notes that without the 
direction currently provided by section 139(3) of the act, too wide a discretion will exist in the determination of 
the appropriate place of custody. If the place chosen is not subject to audiovisual surveillance, the potential for 
harm is obvious. Furthermore, the ALS advises that there will be impacts on the process of interviews. 

In my initial briefing with the police officers, I encouraged the minister’s advisers—I did not actually meet with 
the minister—to bring the ALS and the Deaths in Custody Watch Committee into this conversation and to fully 
inform them about the intention and rationale of this legislation. These two expert organisations work 
extensively with Aboriginal clients, and they really should have been closely consulted on this bill. I would like 
to hear from the Attorney General whether they were consulted in any way and whether their concerns, as 
expressed in the submissions I have just referred to, were addressed. The information I received during my 
consultation with the Aboriginal Legal Service and the Deaths in Custody Watch Committee was that they still 
have these concerns. That is why I am compelled to oppose this legislation. These very experienced legal minds 
deal with deaths in custody very closely. Over the years I have come to know many of them, every time there is 
a death in custody and every time we mark the death in custody of John Pat. I know that their commitment is 
unwavering and that their concerns are serious, and I hope that the Attorney General treats them with the respect 
that they deserve. 

The ALS has advised me that there will be an impact on the process of interviews. It has said that the current 
provisions are likely to encourage police to arrange formal interviews with suspects as quickly as possible, to 
relieve the guarding officer from the responsibility of watching the suspect. It says that in contrast, the amending 
legislation is likely to result in delays in conducting interviews because once the suspect is detained in a cell, the 
incentive to dispose of the matter as quickly as possible is removed. I can see the Aboriginal Legal Service’s 
point. It says that lengthy delays between the time of detention and the time of interview may impact on the 
voluntary nature and fairness of the interview and its subsequent admissibility in court. The ALS is also 
concerned that the proper monitoring of the physical and mental health needs of Aboriginal detainees could be 
seriously compromised if they are held in a police cell rather than in another secure section of a police station. 

This contrasts starkly with the advice that was provided to me by the WA Police Union of Workers and by the 
sergeant who gave me the tour of the lockup, who said that often, when the police are detaining a suspect and 
holding them in the office, it can put both the suspect and other people in the office at risk, because there is little 
opportunity to secure the person—if that is the appropriate word—in the office environment. Examples were 
provided of the types of office accoutrements available to somebody who is determined to either harm 
themselves or strike out against someone else, perhaps if they are under the influence of drugs or alcohol, or 
having trouble containing their temper; it is an accident waiting to happen. 

I asked the advisers for some information and statistics supporting the rationale for this. A review was 
undertaken between 1 January 2013 and 5 May 2014 of incidents relating to suspects who were being held, but 
not in lockups; they were just being monitored in the office. I received a list of five such incidents. One was an 
assault on a police officer at Cannington Police Station. The detainee was placed in an interview room after 
inquiries. Another was in Bunbury Police Station, in which a police officer was kicked in the leg. The assault 
occurred during the interview process when the detainee was advised of the charges. A further incident took 
place at Perth Police Station, in which a police officer sustained a bite wound while guarding a prisoner in the 
interview room. There was also an incident in the detective’s office at Armadale Police Station; the suspect 
became aggressive while being questioned and assaulted a police officer. Finally, there was an incident on 
24 March this year in the interview room in Geraldton Police Station, in which the suspect punched a police 
officer in the face. 

Clearly, there are incidents in which prisoners—or, in fact, not even prisoners, but just people who have been 
detained by the police and have been brought in while the police are conducting their inquiries—have become 
violent. As the officers have advised me, it is better to have the police out there, conducting their inquiries, 
conducting the interviews and gathering the evidence to make a decision as to whether to charge a person than it 
is to have them holding the suspects. At the end of the day, there is no question: this is a matter of resourcing and 
clearly a matter of whether there is an adequate number of officers who can—to use a term they might even have 
used—babysit the suspect while other officers are out, investigating a potential charge against the suspect. 

As we can see, there are different opinions on this, all based on sound evidence. The ALS says that we should 
not escalate the number of people who are detained while they are being investigated, while the officers are 
saying, “We really need a place where they can be secured, so we can go off and do our duties.” For 20 years we 
have acknowledged the lack of research and guidelines on police cells and the substandard facilities in police 
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cells. In fact, the 2013 Community Development and Justice Standing Committee’s research into the custodial 
arrangements in police lockups found a slight improvement since the Royal Commission into Aboriginal Deaths 
in Custody, but it still could not draw definitive conclusions regarding lockup amenities and detainee welfare. 

Debate interrupted, pursuant to standing orders. 

[Continued on page 8613.]  
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